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©T{ ®fi© gw wta :new a addy asw war & d vg gu aTitIjIB yfB qeilrMFI dR
qaTqVqU©q afMTO ta wita vrss{twraT8w IrNP ©qWnaT tl

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

TRenTFR nr !q{twr©riqq

Revision application to Government of India:

(1) tUi vnrm qi@ af©fhn, 1994 tA mtr am qt8 gmTV v: qmat tb gTi q =fhm mtr td
gq–gm Tb gw =nq© tb lgmfa 3q{twr aTjqq aMIn nfen, 'we vwH, fen +vr@q ira@
fhm. EiFejt gfRa. ahn dh va +vq qH, q{ ft®lt : 110001 at tBtaTqt. dTfjq I

(i) A revision application lies to the Under Secretary, to the Govt. of India, R6vision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 1 10 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) IIfe vr8 dt siR tb -ima q nq Wt 6TfhrH aT+ + fbgt WWTTr 'qT an ©TWT+ q liT
fhdtwwrn + wi w©RIHqvrm aaT& ST qnf +, vr fiM wwrn vr ww $ VT+ vg f&a
@TwgTq$vrfbHt www +'a na t6tgfim tB +w s{ stI

(ii) in case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse. via
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@) VNe =bmw fb© ITV Try& +fh#fBe vm qtvrqatbfBWrqwdbT ?!@ @#
qTaqtBnra swF 8 ft& Eb wH quit ynetbvr®fBM qTS vr gM #hqffie tl

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goodg which are exported
to any country or territory outside India.

(a) vfBq@B®rTTenf%qfBnvna tb ww (mr vr wn ta)fhde mT TW vr@ dl

(B) In case of goods exported outside India export to Nepal or Bhutarl, without payment of
duty

dfbrBNrqq=$tBnrqq !!@ th TTaFT tB fMI at Mla tbfRa nq gt =T{ } aN e+ aT&
qt qs vm vi fhm th -!UTfhn aTscR witer 8 aRT qfte tit nw qt vr vrq q fM
af9fhm (q.2) 1998 vm l09 gm fqgq,if@ 'Ral

(C) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there"0hder and ,such order
is passed by the Commissioner (Appeals) on or after, the date app6inted under Sec.109
of the Finance (No.2) Act, 1998.

(1 ) 8dM WiTH !!@ (wea) fhmTqdt, 2001 tB fhm 9 th dwfu fBfqffe vw Hur w–8 +
qtgfhft+,$fVH aTeWEb vfa aTtn+f§a fbHa 6 dbms th 'fINd–aTewwf wIter
at?i $1 d–d yfhft =b vm sftia BiT&m MIT nra dTftq IBWb nrg arm R vr !@ ?ft$
Eb data wn 35–g +fRqffte =A tB TTan $ uw Tb nrel gt©H–6 tr8rn t& ;rf#qt dq

l
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The above application shall be made in duplicate in Form No. EA.-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months frQm the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan eviddncing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ftfBaq wtqn tB nrel mgf +nq im VO ara @r& qr va6 nq da wa 200/H$in
TTaTq ta arq dV mgf #wqq©qvHn®=&wrg aalooo/–z8 =MTTHTq tA aRI

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. .. <

dIn !!@E =Mr BmW !!@ Ti &rT nt witdh RWTfhnwr tb gfB wit@–
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1 ) theki SnTqX qi@ af©fqzn, 1944 t& vm 35–dt/35–{ tB Ma:–

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(T) stmfhfb3 vfl& 2 (1) n + gaR aljnTt tB aaa ta anita. wita :Bwa $ #iT s@
$dR Bnrqq q@ vi arT@ GritMi RTnTfhnwr®3_as) dt qftw aaq qfB=rr, ©§qqrqrq

+ 2nd WITT, NEtHeR tnT , aRRa , MIenrFR, aT@mTB–3£oo04

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, ' 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) qfB gH aT&W q6{ la aTedt nr MITiH 8taT}aq&FqH3hqW tBfaqt$tw©rTTHTq
mgm Or + fha vm qftq Yn mw tb a?~gq qt faT @@T get aN + w+ ti fhq
qaf®lfB @ft6fhHmBmwT tARO @lta vr §#rnt®n tB q6 aTM fhnarar gl

In case of the order covers a number of order-in-Original, fee for egch O.I.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 laos fee of Rs.100/- for each.

(4) Rm@ !!@BaMhm 1970 q©Ht?if©6 tBI 31sqM–1 th lgnfu .fq€dfIa f#! asWTt vm
aT&a qT qaaTtvr qwftqfa fbhR gTfe@TO ti irT+?r $ 6 gM tBl;w yfhH %.6.50 q8
©nrqrEq qi@ faw nrr 6tqT qfjq I

One copy of application or O.I.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.

(5) §q3jvHdfBesndtdfhfw @dna fhKl tHt 3hv.+wrnaTtHf§a Mn vrar tut
MbiT !!aF, tEdhI swrqq qior vi :hrT@ wiNk RWTfhnwr (©nffaf©) fhm 1982 + fRfIH
iI

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

1u vIbIT gwR tbdhl sum gwr vi %rT@ wiNN nPiTf%HW@s),$
qfRwit3ft tB HNd + BUrr(E)emand) Rct a(Penalty) tFT 10% TH qq mT
afqqRf }I TIM, afb@aq W' qr:rT 10 BiB WIll } I(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

bfhmHq@ Oh{+qTTl& 3iafa,qTftrH§bTT '%MIdI RPm)uty Demanded)-
a. (SectiorOdBrrD'baTT:M\aqTfh;
v; fhaq©e+iBe#f8e#tilt%
w +qjebRafhlqt#f+lq6#7®#iuRt

t9\x
\i

a qFq§qqr'dfau wit@qq€ald©mdtgaqTq, GMtV qT®a @v++fhvqgndqqrfbH-nn
}.

For an app-eal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, .pr6vided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rujes.

sn GnIW &yfi3hftaytfQ+<ut#nq@q6TqmGr'razr@=rT@gf&qTfh§t atThfbq-TqXWb 10%

uqaMW &had&qaWBngTfbdaq@g&lo%TmqWdaTHva el

:00/LH tH !VWi:3T:a2Peg where duty or duty and penalty are in dWiWWI where
FIIE
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%:sa Yi;$ 1

lyment of

-a';



\u. Ur\r rl/1_,Ulvl/ a I r/ 4314/ £UZJ-A}ipc:al

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Brajbhausan Harilal

Vyas, B-6, Jayashree Society Cadila Crossing, (31DC, Vatva,

Ahmedabad 380 016 (hereinafter referred to as “the Appellant”)

against Order-in-Original No . 109 / AC/Brajbhausan Harilal

Vyas/Div. -II/ A’bad-South/JDM/2022-23 dated 23.01.2023

(hereinafter referred to as “the impugned order”) passed by the

Assistant Commissioner, Central GST, Division-II, Ahmedabad

South (hereinafter referred to as “the adjudicating authority ”) .

2. Briefly stated, the facts of the case are that the Appellant were

not registered with Service Tax department holding PAN No.

ADDPV4392G. As per the information received from the Income Tax

Department, it was noticed that the Appellant had earned

substantial income of Rs. 20,15,000/- from service provided during

F. Y. 2015-16; however they failed to obtain Service Tax Registration

and also failed to pay service tax on such income. The Appellant

were called upon to submit copies of relevant documents for

assessment for the said period, however, they neither submitted

any required details/documents . nor did offer any

clarification/explanation regarding gross receipts from services

rendered/income earned by them.

-}

2.1. Subsequently, the Appellant were issued Show Cause Notice

No. WS0205/Third Party Data (2015-16)/5/20-21 wherein it was

proposed to:

a) Demand and recover an amount of Rs. 2,92,175/- for F.Y.

2015-16 under proviso to Sub Section (1) of Section 73 of the

Finance Act, 1994 along with interest under section 75 of the

Finance Act 1994 (hereinafter referred to as 'the Act ) .

b) Impose penalty under the provisions of Section 77 (1), 70 and
78 of the Act



F.No. GAPPL/COIVI/STP/2521/2023-Appea I

3. The SCN was adjudicated ex-parte vide the impugned order

wherein:

a) The demand of service tax amounting to Rs. 2,92,175/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the
Act along with interest under Section 75 of the Act for the

period from FY 2015- 16.

b) Penalty amounting to Rs. 2,92, 175/- was imposed under
section 78 of the Act.

C) Penalty amounting to Rs. 10,000/- was imposed under section

70 of the Act for non/late filing of ST-3 Return.

d) Penalty amounting to Rs. 10,000/- was imposed under section

77(1) of the Act for failure to include the supply services in

their registration under the provision of 69 of the Act read with

Rule 4 of Service Tax Rules, 1994.

4. Being aggrieved with the impugned order passed by the

adjudicating authority, the Appellant have preferred the present

appeal, inter alia, on the following grounds:

> The demand of service tax by invoking extended period of

limitation and even beyond a period of five years from relevant

date despite the fact that there is no iota of evidence of

suppression or intent to evade payment of tax on the part of

the Appellant. In the support the Appellant rely on the

following decided case:

(a) M.K. Kotecha V. CC;E, [2005 (179)E.L.T. 261 (S.C.)]

(b) CCE v. Jalani Enterpirses, [2001(134) E.L.T. 813 (Tri.]

(c) Tamilnadu Housing Board v. CC:E- 1194 (74) ELT 9 (SC)

(d) Cosmic Dye Chemical v. CCR, Bombay [1995 (75) ELT

721 (sc) I

(e) Master Circular No. 1053/2/2017-CX dated 10.03.2017
i e/4

\



F.No. GAP PL/COM/STP/2521/2023-Appeal

> The impugned demand is based merely on information of

income received from Income tax department, which cannot

make adjudicating authority to establish the nature of service
and to make sure that all the income is liable to service tax.

The adjudicating authority did not make investigation before

passing the order. Reliance is placed on the judgment in the

following cases:

a) M/s Babulal Gurjar v. CCE, Jodhpur (Tri.-Del.) (ST
Appeal No. 51260 of 2022)

b) 31 taxmann.c6m 221 ABAK Constructions v. CC:E,
Tirupati (Ban., CESTAT)

c) 136 taxmann.com 109 Luit-Developers (P.) Ltd. v. CCR,
Diburgarh (Kolkata , CESTAT)

> The Appellant are engaged in the business of purchasing

marble and doing polishing and fitting work. The service comes

under Works Contract Service. Clause 44 of Section 65B of

the Act defines the works contract services as under:

"works contract" means a contract wherein transfer of

property in goods involued in the execution of such contract

is let;table to tax as sale of goods and such contract is for

the purpose of carrying out construction, erection,

Comntissioning, installation, completion, fItting out, repair,

maintenance, renovation, alteration of any movable or

intnLOvabte property or for carrying out any other simiLar

actit;ity or a part thereof in relation to such property.”

> Moreover as per Rule 2A(i) Service tax Determination of Value

Rules, 2006 value of Service portion in the execution of a works

contract shall be equivalent to the gross amount charged for the

works contract less the value of property in goods transferred in the

execution of the said works contract. However, such gross amount

charged shall not include VAT/Sale Tax. Accordingly the Appellant

are liable for service tax not on entire out of income of Rs 20,15,000

as shown in ITR but excluding the value of property in goods

transferred. The Appellant are proving that b!>ubFnitting the copy
'\

bI
LI

Isi

-g
I V r Ill

'\R +



F.No.GAPPL/COIVI/STP/2521/2023-Appeal

of sales bills issued which clearly demonstrates the value of goods

and services involved.

> The Appellant are also eligible for SSI Exemption Notification

33/2012 dated 20-06-2012 since in the preceding financial year

value of taxable services does not exceed Rs 10 lakhs. The Ld.

Assessing officer has completely ignored the fact & assessed the

service tax on entire income since Appellant's value of services is

much below the threshold limit taxable services as per attached

invoices the Appellant are not liable for registration & also

considering SSI exemption service tax is not payable.

> The Appellant submit that since the main demand of service

tax is not tenable on the grounds as mentioned above the Appellant

are not liable for penalty under 78 of the Act. The Appellant further

submits that penalty under section 78 of the Finance Act, 1994

cannot be imposed in the facts of the present case. Penalty is a

quasi criminal matter and therefore, it could be resorted to only in
cases where malafide intention or guilty conscious of an Assesses

was established. Since it is required to be established that action of

an Assesses was deliberate in the matter of penalty, this measure is

to be resorted to sparingly. In their support the land mark judgment

of the Honl)le Supreme court in the case of M/s Hindustan Steel

Ltd. 1978 E.L.T. (J159) is placed.

> in the instant case there is no liability of service tax the order

of payment of interest under section 75 of the Act is also illegal and

hence liable to be quashed in the interest of justice.

> . The Appellant do not exceed the specified threshold limit of SSI

Exemption of Rs. 10 lak Ils, the Appellant is not required to obtain

regjstration under section 69 and hence penalty under section 77 of

the Act is not justifiable and requires to be deleted.

> The Appellant are not liable to pay

under section 70 cannot be imposed.

service tax, hence penalty

q 1F7X 1:t=:1 ? ? a
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5. Personal hearing in the case was held on 18.10.2023. Sh.

Bhavik Nagori, C.A. and Sh. Naishal J. Mo(ly, C.A., appeared on

behalf of the Appellant for personal hearing and reiterated the

content of written submission in the appeal and requested to allow

their appeal.

6. The Appellant have submitted documents viz. copy of (i)

invoice (R. A. Bill dated 09/03/2016) in the name of Ahmedabad

Ring Road Infrastructure Limited, Sadbhav House issued for the

service provided for the period 01/02/2016 to 29/02/2016 along

with bill abstract, (ii) TDS certificate.

6.1 The Appellant in their additional submission dated

18.10.2023, inter alia, made the following submission (1) Invoices

showing purchase of goods viz. deshi ghaas, flowers, fertilizers etc.

(2) Sale invoice dated 09.03.2016 issued to Sadhbhav Engineering

Ltd. for the amount of Rs. 18,51,025/-

7. 1 have carefully gone through the facts of the case, the

impugned order passed by the adjudicating authority, submissions

made in the Appeal Memorandum as well as those made during the

course of personal hearing and documents available on record. The

issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand

of service tax against the Appellant along with interest and penalty,

in the facts and circumstance of the case, is legal and proper or

otherwise. The demand pertains to the period FY 2015-16.

9.

\h eli

It is observed that the demand of service tax was raised

against the Appellant on the basis of the data received from Income

Tax department. It is nowhere specified in the SCN as to what

service is provided by the Appellant, which is liable to service tax

under the Act. No cogent reason or justification is forthcoming for

raising the demand against the Appellant. The demand of service tax

has been raised merely on the basis of the data received from the
J+#"-'• nh

Income Tax. However, the data received.3'#1:" ’he Income Tax

{iF::::}::i;}:=
II?\. qj::i /(!!:i;
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F.No. GAPPL/COFVI/STP/2521/2023-Appeal

department cannot form the sole ground for raising the demand of
service tax.

9.1 1 find it pertinent to refer to Instruction dated 26.10.2021

issued by the CBIC, wherein it was directed that:

"It was further reiterated that demand notices may not be issued

inciiscriminatety based on the difference between the HR-TDS taxable
uatue and the taxabLe blaIne irt Seruice Tcu Returns.

3. It is once again reiterated that instructions of the Board to issue

show cause notices based on the difference in ITR-TDS cia,ta and

sen;ice tax returns only after proper uerifnation of facts, may be

follotueci diligently. Pr. Chief Commissioner/ Chief Commissioner(s)

may devise a suitable mechanism to monitor and prevent issue of
irtdiscrirrLirLate show cause notices. Needless to mention that in all

such cases where the notices have already been issued, acijuciicahng

authorities are expected to pass a judicious order ctAer proper

appreciation of facts and submission of the nodcee."

9.2 However, in the instant case, I find that no such exercise, as

instructed by the Board has been undertaken, and the SCN has

been issued only on the basis of the data received from the Income

Tax department. Therefore, on this very ground the demand raised

vide the impugned SCN is liable to be dropped.

10. Coming to the merit of the case i find that the main contention

of the Appellant are whether (i) they were liable for paYing servlce

tm not on entire arnount of income Rs. 20, 15,000/- shown in ITR

excluding the value of goods (A) they could avail Small Scale Service

provider benefit of threshold limit of 10 lakhs in terms of the

Notification No. 33/2012-ST dated 20.06.2012.

11. 1 peruse the sale invoice (R.A. Bill No 01 dated 09/03/2016)

issued in the name of Ahmedabad Ring Road Infrastructure Limited?

Sadbhav House for the service provided for the period 01/02/2016

to 29/02/2016 along with bill abstract which is issued for the

maintenance work executed related tO Plantation cuttrng servlce7
dna

"”’-“-;““”-”*' I':=’";#?%S
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F.No. GAPPL/COM/STP/2521/2023-Appeal

etC. for Ahmedabad Ring Road Infrastructure Limited. The Appellant

have submitted in subsequent submission dated 18.10.2023

wherein they have submitted another bill No. 01 dated 09.03.2016

issued to Sadbhav Engineering Ltd. related to the same amount of

Rs. 18,51,025/- for the labour supply, manure/fertilizers supply,

watering, plantation etc. Then I have gone through the 26AS form

for the F.Y. 2015-16 1 find that the amount of Rs. 18,51,024/- was

received by the Ahmedabad Ring Road Infrastructure Limited. I

have also gone through the bank statement and found that the

Appellant had received income of Rs. 18,32,514/- which is excluded

of TDS amounting to Rs. 18,510/- deducted by Ahmedabad Ring

Road Infrastructure Ltd. Examining the above two bills submitted

by the Appellant, I am of the considered view that the Appellant had

provided service to Ahmedabad Ring Road Infrastructure Limited

which is also evident by the 26AS Form for the F,Y. 2015-16 and

also by the bank statement submitted by the Appellant. The

adjudicating authority confirmed demand of Rs. 2,92,175/- on the

taxable value of Rs. 20,15,000/- as per the data received from

Income Tax department. The Appellant failed to submit

documentary evidence in respect of the remaining income of Rs.

1,82,486/- (Rs. 20,15,000/- (-) Rs. 18,51,025/-).

12. Now, I take up the submission of the Appellant wherein they

contested that the they were providing works contract service and in
the execution of a works contract service the taxable value should

be equivalent to the gross amount charged for the works contract

less the value of property in goods transferred in the execution of

the said works contract. On examination of the above said RA bill

No. 01 dated C)9.03.2016 for the amount of 18,51,024/- issued to

Ahmedabad Ring Road Infrastructure Limited, 1 :find that the goods

were transferred in the execution of service to the recipient. The

Appellant are contesting that their service is works contract service

and they were providing service along with material to the recipient

'~"; ' ;“'"’"'''"';“”'4tlS;""' " ',iF'ii
-_ __+/iP ')

\''\hd- P/
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F.No. GAPPL/COM/STP/2521/2023-Appeal

manner in which the value of service portion in the execution of

works contract shall be the equivalent to the gross amount charged

for the works contract less the value of property in goods transferred

in the execution of works contract in view of the Rule 2 A(i) of service

tax (determination of value) Rules, 2006. But, after examining the

RA bill dated 09.03.2016 and its abstract, I cannot ascertain how

much value of service was provided and how much value of goods

were transferred by the Appellant. In view of the above discussion I

and that it is not clear whether the Appellant are providing works

contract service or not, which should be a matter of record. This

aspect needs to be verified by the adjudicating authority.

13. In view of the above, I find that the impugned order passed by

the adjudicating authority without verification of documents, since

the demand was raised on the basis of third party date received

from the Income Tax department. Therefore, in view of above facts

and circumstances and in the interest of justice, I find it would be

proper and just to remand back this appeal to the adjudicating

authority with direction to pass order after considering the

submission of the Appellant in the true spirit, by following the

principles of natural justices and set aside the order. Accordingly

impugned order is set aside and the matter is remanded back for

fresh adjudication.

14. GNta®dfRHT$w eMa®rfhKn@Rtmnft#€fh=war{1

The appeal filed by the Appellant stands disposed of in above
terms .

\HW (&Fm)
Date : ?I .10.2023

HH ar r1 t =b • I ; +• B : A H)
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I

Attested

d.a.Pa.d, WIMTq
By RPAD / SPEED POST

M/s. Brajbhausan Harilal Vyas,
B-6, Jayashree Society Cadila Crossing,
GIDC, .Vatva,
Ahmedabad 380 016

To,
Appellant

The Assistant Commissioner,
CGST, Division-II,
Ahmedabad South

Respondent

Copy tO:-

1.

2
3.

4.

a
6

The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
The Commissioner, CGST, Ahmedabad South
The Assistant Commissioner, CGST, Division II, Ahmedabad
South
The Assistant Commissioner (HQ System), CGST, Ahmedabad
Xouth (for uploading the OIA)
Guard File
PA :file Sd. d #
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