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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India:
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processmg of the goods in a
warehouse or in storage whether in a factory or in a warehouse. g,
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In case of rebate of duty of excise on goods exported to any couﬁtry or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appdinted under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidéncing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. .
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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(a)
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2™ Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals

other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place

where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.
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Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penality confirmed by
the Appellate Commissioner would have to be pre-deposited, .provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D; '
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tciiagg;aj;gs\payment of
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Brajphausan Harilal
Vyas, B-6, Jayashree Society Cadila Crossing, GIDC, Vatva,
Ahmedabad 380' 016 (hereinafter referred to as “the Appellant”)
against Order-in-Original No. 109/AC/Brajbhausan Harilal
Vyas/Div.-1I/A’bad-South /JDM/2022-23 dated 28.01.2023
(hereinafter referred to as “the impugned order”) passed by the
Assistant Commissioner, Central GST, Division-II, Ahmedabad

South (hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the Appellant were
not registered with Service Tax department holding PAN No.
ADDPV4392G. As per the information received from the Income Tax
Department, it was noticed that the Appellant had earned
substantial income of Rs. 20,15,000/- from service provided during
F.Y. 2015-16; however they failed to obtain Service Tax Registration
and also failed to pay service tax on such income. The Appellant
were called upon to submit copies of relevant documents for
assessment for the said period, however, they neither submitted
any required  details/documents - nor did offer any
clarification/explanation regarding gross receipts from services

rendered/income earned by them.

2.1, Subsequently, the Appellant were issued Show Cause Notice
No. WS0205/Third Party Data (2015-16)/5/20-21 wherein it was
proposed to:

a) Demand and recover an amount of Rs. 2,92,175/- for F.Y.
2015-16 under proviso to Sub Section (1) of Section 73 of the
Finance Act, 1994 along with interest under section 75 of the
Finance Act 1994 (hereinafter referred to as the Act).

b) Impose penalty under the provisions of Section 77 (1), 70 and
78 of the Act.

~Z2
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3. The SCN was adjudicated ex-parte vide the impugned order

wherein:

a) The demand of service tax amounting to Rs. 2,92,175/- was
confirmed under proviso to Sub-Section (1) of Section 73 of the
Act along with interest under Section 75 of the Act for the
period from FY 2015-16.

b) Penalty amounting to Rs. 2,92,175/- was imposed under
section 78 of the Act.

c) Penalty amounting to Rs. 10,000/- was imposed under section
70 of the Act for non/late filing of ST-3 Return.

d)  Penalty amounting to Rs. 10,000/~ was imposed under section
77(1) of the Act for failure to include the supply services in
their registration under the provision of 69 of the Act read with
Rule 4 of Service Tax Rules, 1994.

4. Being aggrieved with the impugned order passed by the

adjudicating authority, the Appellant have preferred the present

appeal, inter alia, on the following grounds:

>

The demand of service tax by invoking extended period of
limitation and even beyond a period of five years from relevant
date despite the fact that there is no iota of evidence of
suppression or intent to evade payment of tax on the part of

the Appellant. In the support the Appellant rely on the

following decided case:

(a) M.K. Kotecha V. CCE, [2005 (179)E.L.T. 261 (S.C.)]

(b) CCE v. Jalani Enterpirses, [2001(134) E.L.T. 813 (Tri.]

(c) Tamilnadu Housing Board v. CCE-1194 (74) ELT 9 (SC)

(d) Cosmic Dye Chemical v. CCE, Bombay [1995 (75) ELT
721 (SC)]

(e) Master Circular No. 1053/2/2017-CX d:%ted 10.03.2017

g
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»  The impugned demand is based merely on information of
income received from Income tax department, which cannot
make adjudicating authority to establish the nature of service
and to make sure that all the income is liable to service tax.
The adjudicating authority did not make investigation before
passing the order. Reliance is placed on the judgment in the

following cases:

a) M/s Babulal Gurjar v. CCE, Jodhpur (Tri.-Del.) (ST
Appeal No. 51260 of 2022) '

b) 31 taxmann.com 221 ABAK Constructions v. CCE,
Tirupati (Ban., CESTAT)

c) 136 taxmann.com 109 Luit Developers (P.) Ltd. v. CCE,
Diburgarh (Kolkata , CESTAT)
»  The Appellant are engaged in the business of purchasing
marble and doing polishing and fitting work. The service comes
under Works Contract Service. Clause 44 of Section 65B of

the Act defines the works contract services as under:

"works contract" means a contract wherein transfer of
property in goods involved in the execution of such contract
is leviable to tax as sale of goods and such contract is for
the purpose of carrying out construction, erection,
Commissioning, installation, completion, fitting out, repair,
maintenance, renovation, alteration of any movable or
immovable property or for carrying out any other similar

activity or a part thereof in relation to such property.”

> Moreover as per Rule 2A(i) Service tax Determination of Value
Rules, 2006 value of Service portion in the execution of a works
contract shall be equivalent to the gross amount charged for the
works contract less the value of property in goods transferred in the
execution of the said works contract. However, such gross amount
charged shall not include VAT/Sale Tax. Accordingly the Appellant

are liable for service tax not on entire out of income of Rs 20,15,000

as shown in ITR but excluding the value of property in goods
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of sales bills issued which clearly demonstrates the value of goods

and services involved.

> The Appellant are also eligible for SSI Exemption Notification
33/2012 dated 20-06-2012 since in the preceding financial year
value of taxable services does not exceed Rs 10 lakhs. The Ld.
Assessing officer has completely ignored the fact & assessed the
service tax on entire income since Appellant's value of services is
much below the threshold limit taxable services as per. attached
invoices the Appellant are not liable for registration & also

considering SSI exemption service tax is not payable.

» The Appellant submit that since the main demand of service
tax is not tenable on the grounds as mentioned ébove the Appellant
are not liable for penalty under 78 of the Act. The Appellant further
submits that penalty under section 78 of the Finance Act, 1994
cannot be imposed in the facts of the present case. Penalty is a
quasi criminal matter and therefore, it could be resorted to only in
cases where malafide intention or guilty conscious of an Assesses
was established. Since it is required to be established that action of
an Assesses was deliberate in the matter of penalty, this measure is
to be resorted to sparingly. In their support the land mark judgment
of the Hon’ble Supreme court in the case of M/s Hindustan Steel
Ltd. 1978 E.L.T. (J159) is placed.

> In the instant case there is no liability of service tax the order
of payment of interest under section 75 of the Act is also illegal and

hence liable to be quashed in the interest of justice.

> = The Appellant do not exceed the specified threshold limit of SSI
Exemption of Rs. 10 lakhs, the Appellant is not required to obtain
registration under section 69 and hence penalty under section 77 of

the Act is not justifiable and requires to be deleted.

>  The Appellant are not liable to pay service tax, hence penalty

under section 70 cannot be imposed.
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5. Personal hearing in the case was held on 18.10.2023. Sh.
Bhavik Nagori, C.A. and Sh. Naishal J. Mody, C.A., appeared on
behalf of the Appellant for personal hearing and reiterated the
content of written submission in the appeal and requested to allow

their appeal.

6. The Appellant have submitted documents viz. copy of (i)
invoice (R.A. Bill dated 09/03/2016) in the name of Ahmedabad
Ring Road Infrastructure Limited, Sadbhav House issued for the
service provided for the period 01/02/2016 to 29/02/2016 along
“with bill abstract, (ii) TDS certificate.

6.1 The Appellant in their additional submission dated
18.10.2023, inter alia, made the following submission (1) Invoices
showing purchase of goods viz. deshi ghaas, flowers, fertilizers etc.
(2) Sale invoice dated 09.03.2016 issued to Sadhbhav Engineering
Ltd. for the amount of Rs. 18,51,025/-

7. 1 have carefully gone through the facts of the case, the
impugned order passed by the adjudicating authority, submissions
made in the Appeal Memorandum as well as those made during the
course of personal hearing and documents available on record. The
issue to be decided in the present appeal is whether the impugned
order passed by the adjudicating authority, confirming the demand
of service tax against the Appellant along with interest and penalty,
in the facts and circumstance of the case, is legal and proper or

otherwise. The demand pertains to the period FY 2015-16.

9. It is observed that the demand of service tax was raised
against the Appellant on the basis of the data received from Income
Tax department. It is nowhere specified in the SCN as to what
service is provided by the Appellant, which is liable to service tax
under the Act. No cogent reason or justification is forthcoming for
raising the demand against the Appellant. The demand of service tax
has been raised merely on the basis of the data received from the

L
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department cannot form the sole ground for raising the demand of

service tax.

9.1 I find it pertinent to refer to Instruction dated 26.10.2021
issued by the CBIC, wherein it was directed that:

"It was further reiterated that demand notices may not be issued
indiscriminately based on the difference between the ITR-TDS taxable

value and the taxable value in Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue
show cause notices based on the difference in ITR-TDS data and
service tax returns only after proper verification of facts, may be
followed diligently. Pr. Chief Commissioner/Chief Commissioner(s)
may devise a suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all
such cases where the notices have already been issued, adjudicating
authorities are expected to pass a judicious order after proper

appreciation of facts and submission of the noticee."

9.2 However, in the instant case, I find that no such exercise, as
instructed by the Board has been undertaken, and the SCN has
been issued only on the basis of the data received from the Income
Tax department. Therefore, on this very ground the demand raised

vide the impugned SCN is liable to be dropped.

10. Coming to the merit of the case I find that the main contention
of the Appellant are whether (i) they were liable for paying service
tax not on entire amount of income Rs. 20,15,000/- shown in ITR
excluding the value of goods (ii) they could avail Small Scale Service
provider benefit of threshold limit of 10 lakhs in terms of the
Notification No. 33/2012-ST dated 20.06.2012.

11. I peruse the sale invoice (R.A. Bill No 01 dated 09/03/2016)
issued in the name of Ahmedabad Ring Road Infrastructure Limited,
Sadbhav House for the service provided for the period 01/02/2016
to 29/02/2016 along with bill abstract which is issued for the
maintenance work executed related to Plantation cutting service,

"-”:'?\ 73 -\ .
Median Grass Cutting, Plantation digging, W;{;eiﬁl,ng;qﬁ?éad clearing
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ete. for Ahmedabad Ring Road Infrastructure Limited. The Appellant
have submitted in subsequent submission dated 18.10.2023
wherein they have submitted another bill No. O1 dated 09.03.2016
issued to Sadbhav Engineering Ltd. related to the same amount of
Rs. 18,51,025/- for the labour supply, manure/fertilizers supply,
watering, plantation etc. Then I have gone through the 26AS form
for the F.Y. 2015-16 I find that the amount of Rs. 18,51,024/- was
received by' the Ahmedabad Ring Road Infrastructure Limited. I
have also gone through the bank statement and found that the
Appellant had received income of Rs. 18,32,514 /- which is excluded
of TDS amounting to Rs. 18,510/- deducted by Ahmedabad Ring
Road Infrastructure Ltd. Examining the above two bills submitted
by the Appellant, I am of the considered view that the Appellant had
provided service to Ahmedabad Ring Road Infrastructure Limited
which is also evident by the 26AS Form for the F.Y. 2015-16 and
also by the bank statement submitted by the Appellant. The
adjudicating authority confirmed demand of Rs. 2,92,175/- on the
taxable value of Rs. 20,15,000/- as per the data received from
Income Tax department. The Appellant failed to submit
documentary evidence in respect of the remaining income of Rs.
1,82,486/- (Rs. 20,15,000/- (-) Rs. 18,51,025/-).

12. Now, I take up the submission of the Appellant wherein they
contested that the they were providing works contract service and in
the execution of a works contract service the taﬁable value should
be equivalent to the gross amount charged for the works contract
less the value of property in goods transferred in the execution of
the said works contract. On examination of the above said RA bill
No. 01 dated 09.03.2016 for the amount of 18,51,024/- issued to
Ahmedabad Ring Road Infrastructure Limited, I find that the goods
were transferred in the execution of service to the recipient. The
Appellant are contesting that their service is works contract service
and they were providing service along with material to the recipient

and claims that the value of the service shalltbe-determined in the
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manner in which the value of service portion in the execution of
works contract shall be the equivalent to the gross amount charged
for the works contract less the value of property in goods transferred
in the execution of works contract in view of the Rule 2A(i) of service
tax (determination of value) Rules, 2006. But, after examining the
RA bill dated 09.03.2016 and its abstract, I cannot ascertain how
much value of service was provided and how much value of goods
were transferred by the Appellant. In view of the above discussion I
find that it is not clear whether the Appellant are providing works
contract service or not, which should be a matter of record. This

aspect needs to be verified by the adjudicating authority.

13. In view of the above, I find that the impugned order passed by
the adjudicating authority without verification of documents, since
the demand was raised on the basis of third party date received
from the Income Tax department. Therefore, in view of above facts
and circumstances and in the interest of justice, I find it would be
proper and just to remand back this appeal to the adjudicating
authority with direction to pass order after considering the
submission of the Appellant in the true spirit, by following the
principles of natural justices and set aside the order. Accordingly
impugned order is set aside and the matter is remanded back for

fresh adjudication.

14, oUladd gRISER SUld & FUeH SWid diie § BT srar g |

The appeal filed by the Appellant stands disposed of in above
terms.

ST (3rdes)

Date : ¥|.10.2023
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Attested BQ}J\QJ
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By RPAD / SPEED POST

To,

M/s. Brajbhausan Harilal Vyas, Appellant
B-6, Jayashree Society Cadila Crossing,

GIDC,.Vatva,

Ahmedabad 380 016

The Assistant Commissioner, Respondent
. CGST, Division-II,
Ahmedabad South

Copy to:-

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad South

3. The Assistant Commissioner, CGST, Division II, Ahmedabad

South. :
4. The Assistant Commissioner (HQ System), CGST, Ahmedabad
fouth (for uploading the OIA)
. Guard File
6. PA file /C’.’v\
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